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South Dakota has tried the referendum on the amendments to 
the divorce law of that State. Six months residence was formerly 
required. The Legislature made it twelve. 
The Referendum. Under their peculiar constitution a referen- 
dum is allowed before Legislative enact- 
ments go into effect: A sufficient number of citizens got up a 
petition for a referendum upon the question and a majority of 
the people voted for the change. 

The facility with which divorces were granted in South Dakota, 
has long been a shame to that State. We are a wonderful people 
— we Americans. We raised Heaven and Earth — not to speak of 
a warmer climate — against Mormons and Mormonism, and we 
seriously suspect that on the monster petition sent up to the 
Senate in Smoot's case, there were many names from South 
Dakota ; and yet in that State a crime against morality as great 
almost as polygamy was being daily perpetrated and the Courts 
of Justice made particepes criminis. 

What remedy is there for the divorce evil? The National Di- 
vorce Congress in 1906 urged that all states should require not 
less than two years residence of foreign applicants for divorce. 
Ought not the law also to require an affidavit to every bill for 
divorce that residence in the State had not been sought for the 
purpose of obtaining a divorce ? And would it not be well to have 
a provision that the decree should not be final for one year after 
it was entered, to the extent of allowing a remarriage of either 
party? A year of widowhood is, deemed essential by all society 
in case of a "bereaved" widow. Should the "relieved" widow be 
allowed any less grace? 
—5 
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The Supreme Court of the United States gave quite a jar to 
the "speak easy divorces" in the Western Courts in the case of 
Haddock v. Haddock, 23 Supreme Court Reporter 525, com- 
mented upon editorially in The Register at the 
"Pull Faith time of its decision. The deplorable result of that 
and Credit." case is that we have "interchangeable" divorces, 
so to speak. For in the case mentioned that di- 
vorce remained absolutely legal in the State of New York as far 
as the parties were concerned. Unmarried in Connecticut, they 
were yet married in New York. In one state they were free to 
marry again. In the other, did either marry bigamy was com- 
mitted. One's brain reels as the possibilities of the domestic re- 
lations, property rights and legitimacy of children of this pair, 
occur to the reason. What was the "full faith and credit" clause 
of the Constitution intended for anyway? 



Mr. John Armstrong Challoner (nee Chandler) might well ask 
an answer to the above question. He was declared insane in 
the State of New York some years since, and 
Challoner' s Case, committed to Bloomingdale. Escaping, he 
came to Virginia, where in legal proceedings 
duly had he was declared sane. Now insanity is not a crime. It 
is a condition of mind which may very well occur in one state at 
one time; and then be completely changed in another. 

Now in the year of his commitment, Challoner may very well 
have been insane in New York, and a few years later been en- 
tirely in his right mind in Virginia. Having been so found in 
Virginia, why should not New York, recognize that finding? Vir- 
ginia had jurisdiction in the case. The body of the subject was 
under her law's control. Had the Court found him insane and 
committed him to an asylum, New York could not have com- 
plained, and upon proper application a Committee for his estate 
in New York would have been appointed. 

Why should not the reverse of the case be true, and since Vir- 
ginia with unquestioned jurisdiction over the man has found him 
to be sane after due and proper legal proceedings in a court of 
competent jurisdiction, should not New York give full faith and 



1908.] EDITORIAL. 643 

credit to that solemn decree? If not, why not? Or does New 
York claim that a judgment in a lunacy proceeding gives its 
courts perpetual jurisdiction over the lunatic even after sanity 
has been established? 



Out of the night that covers the conflicting cases on the Fed- 
eral control of State affairs, the Supreme Court of the United 
States occasionally lets a star shine, which 
The Berea arouses hopes in the breast of the faithful 

College Case, watchers who have not entirely abandoned the 
doctrine of State Rights. We hail the decision 
in the case of Berea College v. Commonwealth of Kentucky, not 
so much for the set back it gives the Negrophile, but for the 
salutary doctrine laid down as to the right of a State to control 
its creations, the corporations. 

The case in brief is this : Berea College, a freak institution in 
the State of Kentucky, was one in which negroes and whites were 
educated together without distinction of race. The institution 
itself was chartered under the laws of Kentucky. The Legisla- 
ture of that State passed a law forbidding the co-education of 
negroes and whites and under the provisions of that law the col- 
lege was fined one thousand dollars. The usual appeal was had 
from the Supreme Court of the State affirming the decision of 
the lower Court, to the Supreme Court of the United States". 

This court — JJ. Harlan and Day dissenting — sustains the de- 
cision of the Kentucky Appellate Court. 

Justice Brewer rendered the decision. He says the only ques- 
tion is whether the act of the Kentucky Legislature conflicts with 
the Federal Constitution. 

" 'The Kentucky Court of Appeals,' discussed at some 
length the general power of the State in respect to the 
separation of the races. It also ruled that 'the right to 
teach white and negro children in a private school at the 
same time and place is not a property right. Besides, ap- 
pellant, as a corporation created by this State, has no natural 
right to teach at all. Its right to teach is such as the State 
sees fit to give it. The State may withhold it altogether or 
qualify •it' 

"In creating a corporation a State may withhold powers 
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which may be exercised freely and cannot be denied to an 
individual. 

"That the Legislature of Kentucky desired to separate the 
teaching of white and colored children may be conceded, but 
it by no means follows that it would not have enforced the 
separation so far as it could do so even though it could not 
make it effective under all circumstances. 

"We need concern ourselves only with the inquiry whether 
the first section of the statute can be upheld as coming 
within the power of a State over its own corporate creations. 
We are of opinion that it does come within that power, and 
on this ground confirm the Kentucky Court." 

The point of the decision, which seems to us to be one of value, 
is that the Court in this case recognizes the right of the creator 
of a corporation to control it. If this view is only adhered to, 
many of me so-called dangers of corporate aggression will be 
easily met. The general view, based upon many of the earlier 
rulings of the Court in the last few years — has been that when a 
State created a corporation it brought into existence a veritable 
Frankenstein whose career, no matter how inimical to the interest 
of its creator, could not be checked, especially when it happened 
to be engaged in "Interstate Commerce" — and very often when 
not so engaged. The Dartmouth College case has been productive 
of much bad law despite the fact .that the Corporation in that 
case was created before the State of New Hampshire. We once 
knew a venerable member of the Virginia Bar who used to put 
Chief Justice Marshall and St. Paul in the same category and in a 
different clime than is usually assigned to them. "One," he said, 
"decided that a State was smaller than a corporation created by 
it, and the other taught salvation by faith and without works," 
and he then usually added an expletive more forceable than po- 
lite, to the memory of each. We often wonder how the Dart- 
mouth College case would be decided today, if it came up for de- 
cison as a matter of first intent. We doubt whether the eloquence 
of Webster and the genius of Marshall would agree today as well 
as they did then. It would even now be well if the Circuit and 
District Judges in some of the States would read, mark and in- 
wardly digest and outwardly put in practice, Judge Marshall's 
declaration "in no doubtful case would it (i. e., the Court) pro- 
nounce a legislative act to be contrary to the Constitution " 
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A committee of prominent lawyers in the State of New York, 
headed by Hon. John C. Spooner and Hon. Charles W. Little- 
field, are making a determined effort to have the salaries of the 
United States Circuit and District Judges in- 
Judge's Salaries, creased. Their work has received the en- 
dorsation of the New York State Bar 
Association, the Association Bar of the City of New York, the 
Merchants Association, the New York Board of Trade and Trans- 
portation, The Union League Club and the Merchants' Protect- 
ive Association. The idea that these gentlemen have is that the 
increase of the cost of living and the large emolument now re- 
ceived by lawyers of first class ability in practicing at the bar, 
deter men of the first grade of talent from taking positions as 
inadequately paid as the positions which these judges now occupy 
are paid. The country is to be congratulated that even at such 
inadequate salaries, able and learned men have not hestitated to 
accept these important positions, and we think it may be fairly 
said that the standard of the Federal judiciary today is a high 
one; but that the government has been fortunate in obtaining 
high class lawyers to fill these positions does not render it any 
less its duty to see that they should obtain adequate compensa- 
tion. Twenty-nine Circuit Judges have a salary of T seven thous- 
and dollars. Eighty-two District Judges have a salary of six 
thousand dollars. The salary of a congressman is seventy-five 
hundred dollars, and more than one half of his time is left over 
for his. use. In addition to this he has an appropriation for clerk's 
hire which brings his salary well nigh up to ten thousand dollars. 
Now a man who accepts a judgeship gives up his entire time to 
probably the most important duty that can be devolved upon a 
human being, for surely he who has to pass upon the validity of 
laws ought to be compensated certainly as highly as the man who 
aids in making them. 

A comparison of the salaries paid in America with those paid 
in England may at once make us understand the high class of 
lawyers which fill the judicial situations in the mother island. 
The Chief Justice of the United States is paid thirteen thousand 
dollars; the Lord High Chancellor of England is paid fifty thous- 
and. The United States' Supreme Court Associate Justices are 
paid twelve thousand, five hundred dollars; the Master of the 
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Rolls is paid thirty thousand dollars; Justices of the Kings 
Bench, Probate and Admiralty Judges, twenty-five thousand. 
The Judges of the State of New York are paid from seventeen 
thousand, five hundred dollars, down to seven thousand for the 
City Magistrates. 

When we come to the emolument of the State Judges we find 
a remarkable discrepancy. The Chief Justice of Oregon is paid 
two thousand dollars ;' of Wyoming three thousand dollars ; of 
the great Empire State of Texas, thirty-five hundred, whilst in 
Alabama, Kentucky, Louisiana, Maine and Minnesota the Chief 
Justice is paid five thousand dollars ; in Montana, six thousand ; 
in New York, ten thousand; in Massachusetts, eighty-five hun- 
dred. In Virginia our presiding Judge is paid forty-two hundred 
dollars, whilst in the neighboring State of West Virginia the 
salary is forty-five hundred dollars. It seems to us there can be 
no question that the Federal Judges ought to average at least the 
same amount as a Congressman. They have as much need for a 
stenographer in the preparation of their opinions as a Congress- 
man in attending to his correspondence, and we believe that a 
salary of seventy-five hundred dollars per year, with an allow- 
ance of fifteen hundred for a clerk or stenographer, would not 
be too little for either a Circuit or District Judge. Now we have 
devolved upon them the additional work of the Circuit Court of 
Appeals something ought to be done to aid them not only in a 
style of living adequate to the dignity of their position, but to 
give them the aid of a stenographer in all of their work. We 
trust that the patriotic objects of this Committee will be brought 
to a successful conclusion. 



